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I. IDENTITY OF PETITIONERS

Petitioners are LA Investors, LLC d/b/a Local Records Office

(LRO) and Juan Roberto Romero Ascencion (collectively, “LRO”).

II. COURT OF APPEALS DECISION

LRO seeks review of the published decision of the Court of Appeals,

Division Two, filed February 13, 2018.  A copy of the slip opinion is

attached.

III. ISSUE PRESENTED FOR REVIEW

1. For  purposes  of  determining  whether  an  act  or  practice  is

“deceptive” under RCW 19.86.020, are the issues of a communication’s

meaning and its capacity to deceive reasonable consumers always questions

of law, or are they questions of fact where conflicting evidence is presented?

2. If  capacity  to  deceive  is  a  question  of  law,  may  courts

nevertheless consider evidence extrinsic to the communication, such as

expert and consumer testimony, in deciding that question?

IV. STATEMENT OF THE CASE

In 2012 through 2016, LRO sent a mailer to Washington residents

who had recently purchased or refinanced real property.  The mailer offered

a product for purchase—a copy of the deed for the property and a

customized “property profile.”  Anyone who actually read the mailer could

immediately discern that it was a solicitation.  The mailer affirmatively

described the product offering and repeatedly stated, clearly and

prominently, that LRO was not affiliated with any government agency and

that the mailer was a solicitation and not a bill.  CP 713-19.
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The State sued LRO in Thurston County Superior Court under the

Washington Consumer Protection Act (CPA), chapter 19.86 RCW, alleging

the mailer was likely to mislead reasonable consumers who received it to

conclude it was a bill from a government agency.  CP 5-28.  The State moved

for summary judgment that the mailer was deceptive and sought an

injunction, civil penalties, and restitution.  CP 319-43.  LRO cross-moved for

summary judgment that the mailer, as a matter of law, was not deceptive.  CP

821-40.  Notably, a trial court in Indiana had previously found after a bench

trial that LRO’s mailer did not violate Indiana’s Deceptive Consumer

Solicitation Act.  CP 994-1007.

The parties submitted conflicting evidence, including expert

testimony, on the issue of capacity to deceive reasonable consumers.  The

State’s expert, psychology professor Anthony R. Pratkanis, Ph.D., opined

that reasonable consumers would likely be deceived by LRO’s mailer and

that the response rate achieved by the mailer was evidence of deception.  CP

745-62.  LRO’s expert, marketing professor Albert V. Bruno, Ph.D., disputed

Dr. Pratkanis’s opinions.  CP 1032-49.

The court entered summary judgment in the State’s favor, entered an

injunction, and entered a judgment of over $3.6 million in civil penalties,

restitution, attorney’s fees, and costs.  CP 1180-85, 1300-14.  In its decision

affirming the judgment, the Court of Appeals held that the capacity of a

communication to deceive reasonable consumers is always a question of law.

Slip Op. at 12-13.  The court then considered expert and consumer testimony

in its analysis of that question.  Slip. Op. at 13-19.
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V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

A. Under federal law, which the legislature has directed should
guide interpretation of Washington’s Consumer Protection Act,
an advertisement’s meaning and its capacity to deceive
reasonable consumers are fact questions.

1. Washington courts adopted their test for whether a
communication has the capacity to deceive reasonable
consumers from federal law.

Section  5  of  the  Federal  Trade  Commission  (FTC)  Act  declares

unlawful all “unfair or deceptive acts or practices in or affecting commerce.”

15 U.S.C. § 45(a)(1).  Twenty-eight states have enacted laws analogous to

the FTC Act, commonly called “Little FTC Acts.”  Washington adopted its

version, chapter 19.86 (the CPA), in 1961.  The legislature stated its intent

that the courts, in construing the CPA, “be guided by final decisions of the

federal courts and final orders of the federal trade commission interpreting

the various federal statutes dealing with the same or similar matters[.]”  RCW

19.86.920.  Although federal decisions are not binding, this Court has looked

to federal law to interpret the CPA in many instances.

For example, Washington adopted its test for whether a

communication is “deceptive” under RCW 19.86.020 from federal decisions

involving the FTC.  Before 1983, the federal test was phrased as whether the

communication had “the tendency and capacity to deceive a substantial

portion of the purchasing public.” Exposition Press, Inc. v. F.T.C., 295 F.2d

869, 872 (2d Cir. 1961).  The Washington Court of Appeals, Division Three,

adopted that test in 1976. Fisher v. World-Wide Trophy Outfitters, Ltd., 15

Wn. App. 742, 748, 551 P.2d 1398 (1976) (“To constitute a deceptive
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practice, the advertisement need only have a tendency or capacity to deceive

a substantial portion of the purchasing public.”) (citing Exposition Press).1

Soon after, also citing federal law, this Court adopted the test. State v. Ralph

Williams’ Nw. Chrysler Plymouth, Inc., 87 Wn.2d 298, 317, 553 P.2d 423

(1976) (citing Vacu-Matic Carburetor Co. v. F.T.C., 157 F.2d 711 (7th Cir.

1946)); see also Haner v. Quincy Farm Chemicals, Inc., 97 Wn.2d 753, 759,

649 P.2d 828 (1982) (citing Fisher, 15 Wn. App. at 748).2

The FTC reworded its test in 1983, and the federal courts adopted the

new phrasing. F.T.C. v. Pantron I Corp., 33 F.3d 1088, 1095 (9th Cir. 1994)

(citing Matter of Cliffdale Assocs., 103 F.T.C. 110, 164-65 (1984)

(incorporating FTC Policy Statement on Deception dated Oct. 14, 1983)).

The test now evaluates whether a representation “is likely to mislead

consumers acting reasonably in the circumstances.” Id.  This Court adopted

the rephrased federal test in 2009. Panag v. Farmers Ins. Co. of Wash., 166

Wn.2d 27, 50, 204 P.3d 885, 895 (2009) (analyzing whether “‘there is a

representation, omission or practice that is likely to mislead’ a reasonable

consumer”) (quoting Sw. Sunsites, Inc. v. F.T.C., 785 F.2d 1431, 1435 (9th

Cir. 1986)).

1 The Court of Appeals in Fisher observed that the trial court’s determination that the
defendant’s advertisements were deceptive was a finding of fact (deemed a verity as it was
unchallenged on appeal).  15 Wn. App. at 748.

2 An unfair or deceptive act may be established in any of three ways.  The State may
establish that the defendant:  (1) violated a statute the legislature has declared to be a per
se violation of the CPA, (2) committed an act or practice not regulated by statute but in
violation of public interest, or (3) committed an act or practice that has the capacity to
deceive a substantial portion of the public. Klem v. Wash. Mut. Bank, 176 Wn.2d 771, 787,
295 P.3d 1179 (2013).  Only the last method of proof is pertinent here.
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This Court has looked to federal cases for guidance in applying the

test for capacity to deceive. See, e.g., Panag, 166 Wn.2d at 47; Boeing Co.

v. Sierracin Corp., 108 Wn.2d 38, 54-56, 738 P.2d 665 (1987); Johnston v.

Beneficial Mgmt. Corp. of Am., 85 Wn.2d 637, 643, 538 P.2d 510, 515

(1975); State v. Ralph Williams’ Nw. Chrysler Plymouth, Inc., 82 Wn.2d 265,

271, 510 P.2d 233 (1973).  “In directing courts to be ‘guided by’ federal law,

the Legislature presumably intended to minimize conflict between the

enforcement of state and federal antitrust laws and to avoid subjecting

Washington businesses to divergent regulatory approaches to the same

conduct.” Blewett v. Abbott Labs., 86 Wn. App. 782, 787, 938 P.2d 842

(1997).  Thus, “[a]ny departure from federal law…must be for a reason rooted

in our own statutes or case law and not in the general policy arguments that

[a]  court  would  weigh  if  the  issue  came  before  [it]  as  a  matter  of  first

impression.” Id.

2. Federal cases are uniform:  a communication’s meaning
and capacity to deceive reasonable consumers are fact
questions.

Capacity to deceive depends on the “net impression” a

communication conveys to a reasonable consumer. Panag, 166 Wn.2d at 50

(quoting F.T.C. v. Cyberspace.Com, LLC, 453 F.2d 1196, 1200 (9th Cir.

2006)).  The determination may involve potentially disputed evidence,

including “a survey ‘of what consumers thought upon reading the
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advertisement in question,’ …consumer testimony, expert opinion, and

copy tests of ads.” Kraft, Inc. v. F.T.C., 970 F.2d 311, 318 (7th Cir. 1992).3

Federal courts uniformly hold that capacity to deceive is a question of

fact, to be determined by the trier of fact.  The courts have distinguished

between contracts, which judges can interpret as a matter of law, and

“advertisements, which judges are not trained to interpret.” F.T.C. v. AMG

Servs., Inc., 29 F. Supp. 3d 1338, 1373 (D. Nev. 2014).  In the leading case,

the  United  States  Court  of  Appeals  for  the  Seventh  Circuit  held,  “The

meaning of advertisements or other representations to the public, and their

tendency or capacity to mislead or deceive, are questions of fact[.]”

Kalwajtys v. F.T.C., 237 F.2d 654, 656 (7th Cir. 1956).4

The Court of Appeals here cited two decisions for the proposition

that “some federal court decisions hold that capacity to deceive is a question

of law.”  Slip Op. 12-13 (citing F.T.C. v. Stefanchik, 559 F.3d 924, 929 (9th

Cir. 2009); Consumer Fin. Prot. Bureau v. Gordon, 819 F.3d 1179, 1192-

3 Only the FTC, with its unique role and special expertise, is qualified in the context of
administrative proceedings to interpret advertisements without considering extrinsic
evidence. Kraft, 970 F.2d at 381-20.

4 See also, e.g., Giant Food, Inc. v. F.T.C., 322 F.2d 977, 982 n.12 (D.C. Cir. 1963)
(citing Kalwajtys); Carter Prods., Inc. v. F.T.C., 268 F.2d 461, 496 (9th Cir. 1959) (“The
meaning of, and the truth or lack of truth in the florid advertising representations of Carter
concerning the therapeutic worth of its pills, and also the tendency or capacity of its
elaborate advertising to mislead and/or deceive the using public, presented questions of
fact to be determined by the Commission under all of the evidence.”  (Footnote omitted.));
AMG Servs., 29 F. Supp. 3d at 1373 (citing Nat’l Bakers Servs., Inc. v. F.T.C., 329 F.2d 365,
367 (7th Cir. 1964) (“The meaning of an advertisement is a question of fact.”)); F.T.C. v.
Nat’l Urological Grp., Inc., 645 F. Supp. 2d 1167, 1189 (N.D. Ga. 2008), aff’d, 356 F. App’x
358 (11th Cir. 2009) (“The meaning of an advertisement, the claims or net impressions
communicated to reasonable consumers, is fundamentally a question of fact.”); F.T.C. v. QT,
Inc., 448 F. Supp. 2d 908, 957-58 (N.D. Ill. 2006), aff’d, 512 F.3d 858 (7th Cir. 2008) (“The
meaning of an advertisement, the claims or net impressions communicated to reasonable
consumers, is a question of fact.”).
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93 (9th Cir. 2016)).  But there is in fact no split in federal law about whether

capacity to deceive is a question of fact or law.  The Ninth Circuit in these

cases did not hold that it is always a question of law.  In fact, consistent with

the question being presumptively a fact question, the court concluded in

each case that the evidence submitted by the defendant in opposition to

summary judgment failed to raise a genuine issue of material fact regarding

capacity to deceive reasonable consumers. See Stefanchik, 559 F.3d at 929

(reasoning that the defendants contested only the FTC’s survey

methodology and “offered no competent affirmative evidence of their

own”); Gordon, 819 F.3d at 1192-93 (“The only evidence Gordon submits

in response are his ‘bald assertions’ that the mailer was not deceptive, which

is not sufficient to create a triable issue of fact.”).

B. Review is warranted under RAP 13.4(b)(2) because the Court of
Appeals’ decision conflicts with other published Court of
Appeals decisions holding, consistent with federal law, that
capacity to deceive is a question of fact.

Consistent with federal law, Division One of the Court of Appeals has

previously held (in non-advertising cases) that capacity to deceive is a

question of fact. See, e.g., Holiday Resort Comm’ty Ass’n v. Echo Lake

Assocs., LLC, 134 Wn. App. 210, 226-27, 135 P.3d 499 (2006), review

denied, 160 Wn.2d 1019 (2007); Behnke v. Ahrens, 172 Wn. App. 281, 292,

294 P.3d 729 (2012), review denied, 177 Wn.2d 1003 (2013).5  In conflict

with those decisions, Division Two held in its decision here that an

5 See also Walker v. Quality Loan Serv. Corp., 176 Wn. App. 294, 318, 308 P.3d 716
(2013); Fisher, 15 Wn. App. at 748.
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advertisement’s meaning and its capacity to deceive reasonable consumers

are questions of law.  Slip Op. at 12-13.

Division Two relied primarily on Division One’s recent decision in

State v. Mandatory Poster Agency, Inc., 199 Wn. App. 506, 398 P.3d 1271,

review denied, 189 Wn.2d 1021 (2017).  Slip Op. at 12. Mandatory Poster

Agency is likewise in conflict with Holiday Resort and Behnke:  in Mandatory

Poster Agency, Division One of the Court of Appeals held that, once the facts

of the defendant’s conduct are established, capacity to deceive is always a

question of law. Id. at 519-22.

 Division One in Mandatory Poster Agency acknowledged its past

decisions in Holiday Resort and Behnke, but concluded that they were

distinguishable.  The court reasoned, “Those cases recognize only that the

substantial portion of the public component of a deceptive act or practice

may present a question of fact, not that a fact finder weighs whether a

representation, omission, or practice is likely to mislead a reasonable

consumer.” Id. at 522 (emphasis added).  But the phrase “substantial

portion of the public” is not a separate “component” of the test for

deceptiveness.  As this Court recognized in adopting the rephrased federal

test, “substantial portion of the public” means simply, “reasonable

consumer[s].” Panag, 166 Wn.2d at 50.6

6 In characterizing “substantial portion of the public” as a numerical inquiry, the Court
of Appeals confuses the unfair-or-deceptive element of a CPA claim with the public-
interest-impact element. See Hangman Ridge Training Stables, Inc. v. Safeco Title Ins.
Co., 105 Wn.2d 778, 790, 719 P.2d 531 (1986).
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To be sure, this Court has held in certain cases that whether

undisputed conduct is unfair or deceptive was a question of law. See Lyons

v. U.S. Bank Nat’l Ass’n, 181 Wn.2d 775, 786, 336 P.3d 1142 (2014) (citing

Panag, 166 Wn.2d at 47; Leingang v. Pierce County Med. Bureau, Inc., 131

Wn.2d 133, 150, 930 P.2d 288 (1997)).  But this Court has never so held in

a case involving disputed extrinsic evidence on capacity to deceive.  Indeed,

this Court has recognized that a fact question may exist where deceptive

statements are alleged. Guijosa v. Wal–Mart Stores, Inc., 144 Wn.2d 907,

921, 32 P.3d 250 (2001) (observing that “the jury was free to determine

what could constitute an unfair and deceptive act or practice” where

deceptive statements were alleged). See also D.  DeWolf,  K.  Allen,  D.

Caruso, 25 WASH. PRAC., CONTRACT LAW & PRACTICE § 14:26 (3d ed.,

updated November 2017) (“Whether an act or practice is unfair or deceptive

is ordinarily a question for the fact finder.”) (citing Burbo v. Harley C.

Douglass, Inc., 125 Wn. App. 684, 700, 106 P.3d 258 (2005) (citing

Guijosa, 144 Wn.2d at 921)).

Certainly, a fact question may be determined as a matter of law

where reasonable minds could not differ. See Hertog ex rel. S.A.H. v. City

of Seattle, 138 Wn.2d 265, 275, 979 P.2d 400 (1999); Cyberspace.Com, 453

F.3d at 1201 (holding that “no reasonable factfinder could conclude that the

solicitation was not likely to deceive consumers acting reasonably under the

circumstances”).  But that does not mean that the question becomes always

one of law.  The Court of Appeals’ decisions here and in Mandatory Poster
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Agency conflict with Holiday Resort and Behnke.  Review is thus warranted

under RAP 13.4(b)(2).

C. Review is warranted under RAP 13.4(b)(1) because the Court of
Appeals’ decision conflicts with decisions of this Court holding
that expert testimony is not admissible to determine a question
of law.

After holding that the questions of an advertisement’s meaning and

its capacity to deceive reasonable consumers were questions of law,

Division Two of the Court of Appeals considered expert and consumer

testimony in analyzing those issues.  But this Court has repeatedly held that

expert opinions are not admissible on questions of law. See, e.g., Wash.

State Physicians Ins. Exch. & Ass’n v. Fisons Corp., 122 Wn.2d 299, 344,

858 P.2d 1054 (1993) (citing Orion Corp. v. State, 103 Wn.2d 441, 461,

693 P.2d 1369 (1985)); see also State v. Olmedo, 112 Wn. App. 525, 532,

49 P.3d 960 (2002) (“Improper legal conclusions include testimony…that

the defendant’s conduct violated a particular law.”).

Division One of the Court of Appeals took a different approach in

Mandatory Poster Agency.  Once it decided that capacity to deceive was a

question of law, the court determined, based on its own review of the

defendant’s mailer alone, that the mailer had a deceptive net impression that

was likely to mislead reasonable consumers.  Without referencing any

extrinsic evidence, the Court of Appeals determined as a matter of law that

the defendant’s mailer “mimic[ked] government-related forms and

create[d] the net impression that the recipient is obligated to return the form

and pay $125 to CRS.” Mandatory Poster Agency, 199 Wn. App. at 522-
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24.   The  court  also  weighed  the  effect  of  disclosures  to  determine  the

mailer’s “net impression.” Id. at 523-24.

Unlike Division One, Division Two did not base its analysis strictly

on review of the mailer itself.  Instead, Division Two held that the State met

its burden to establish deceptiveness with expert and consumer testimony

that the mailer resembled a bill from a government agency and was likely

to deceive consumers.  Slip Op. 14-15.  The Court concluded based on the

extrinsic evidence that LRO’s mailer “could have been reasonably mistaken

for a bill.”  Slip Op. 16-17.  The Court also referenced the expert testimony

in weighing the allegedly misleading elements of the mailer against

clarifying disclosures to assess whether they were “sufficiently prominent

and unambiguous” to change the net impression on consumers.  Slip Op.

17-19 (quoting Removatron Int’l Corp. v. F.T.C., 884 F.2d 1489, 1497 (1st

Cir. 1989)).

Capacity to deceive should be analyzed as a fact question consistent

with federal law.  But if it is to be analyzed as a question of law, then under

this Court’s precedents expert testimony on the subject becomes

impermissible opinion testimony to a legal conclusion. See Fisons Corp.,

122 Wn.2d at 344; Orion Corp., 103 Wn.2d at 461.  Division Two’s

decision is in conflict with those precedents.  Review is thus warranted

under RAP 13.4(b)(1).
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D. Review is warranted under RAP 13.4(b)(4) because the legal and
evidentiary standards for determining capacity to deceive are
issues of substantial public interest that this Court should
determine.

Even if there were no actual conflict between the decisions of our

state appellate courts on whether capacity to deceive is a question of fact or

law or whether extrinsic evidence is relevant and admissible, these

standards govern all aspects of trade or commerce subject to the CPA and

are thus issues of substantial public interest, important to consumers and

businesses alike.  This Court’s guidance is needed in this area given (1) the

multiple published decisions that appear at least on their on their face to be

in conflict and (2) the clear departure of some decisions from federal law,

which the legislature has directed should guide interpretation of the CPA,

without analyzing the policy considerations that should guide such a

departure. See RCW 19.86.920; Blewett, 86 Wn. App. at 787.  Review is

thus warranted under RAP 13.4(b)(4).

VI. CONCLUSION

Review by this Court is warranted because the Court of Appeals’

decision conflicts with Court of Appeals decisions in other cases, including

Holiday Resort, Behnke, and others, and with this Court’s precedents,

including Fison Corp. and Orion Corp.  Review is also warranted because

the legal and evidentiary standards for determining capacity to deceive are

issues of substantial public interest that this Court should determine, and

this Court’s guidance is needed to clarify the law in this important area.



Respectfully submitted thi s 14th day of March. 20 18. 
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FACTS 

 LRO is a California based company that solicits business in a number of jurisdictions, 

including Washington.  LRO engages in the sale of goods and services, including marketing and 

selling copies of real property deeds.  It is registered as a foreign limited liability company in 

Washington and has a mailbox at a United Parcel Service store in Olympia.  Roberto Romero and 

his wife, Laura Romero, own, manage, and operate LRO.   

I. THE MAILERS 

In 2012, LRO began sending mailers to Washington consumers who had either recently 

purchased or refinanced a home.  LRO also sent similar mailers to consumers in other states.  In 

its mailer, LRO offered its product, a copy of the consumer’s property deed, “the only document 

that identifies [you] as the property owner of [your home] by a recently recorded transferred title 

on the property” and a “property profile” that provided the “property address, owner’s name, 

comparable values, and legal description or parcel identification number, property history, 

neighborhood demographics, public and private schools report.”  Clerk’s Papers (CP0 at 24.  LRO 

charged $89 for its product.  A copy of the mailer envelope follows. 

 
 

' l 
LOCALRECORDSOFFICE 
1001 Coope~ Pt Rd SW, #140 #117 
Olympia, WA 98502 . 

IM]>QRTANTPROPERTY INFORMATION 
RESPOND PROMPTLY 

HBG-~:L __ 9B'3e.7 

{ 

l 

r-1 1 

WARNING: 

PRESOIUllD 
Fll<ST-CLASS ldA!L 
U.S. POSTAGE PAID 

1'111'S 

$2.000 ANE, 5 YEARS IMPRISONMENT 
OR BOTH FOR ANY PERSON INTERFERING 

OR OBSiRUCTING WITH DELIVERY OF 
Tl-liS LETTER U.S. MAIL TTT.18 SEC 1702 U.S. CODE 

THIS IS NOT-A GOVERNMENT DOCUMENT 

· 11111111.,11 r ,11,,11, l'IJ • ,111,,;,,;11,,11111,, 11,, ,11111• 1111,1 
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CP at 22. 

 The envelope contained LRO’s two page mailer.  It had no graphics or logos, only text.1  

The first page listed LRO’s Olympia address at the top of the page and, underneath, the consumer’s 

name, address, and a barcode.   

A copy of the first page follows.  

 
 

                                                           
1 Later versions of the mailer contained small icons identifying payment options.   

LOCAL RECORDS OFPICE 
1001 Cooper Pt Rd. sw~ #1~0 #117 
01ympi&. WA 98S02 
Phone : (800) 77S-9059 

llllllll6DllllllfflBm1111111no111ur1•m 

THIS SERVICE TO OBTAIN A COPY OF YOUR DEED OR 
OTHER RECORD OF TITLE IS NOT ASSOCIATED WITH 
AJiY GOVERNMENTAL AGENCY. YOU CAN OBTAIN A 
COPY OF YOUR DEED OR OTHER RECORD OF YOUR 
TinE FROM THE COUNTY RECORDER IN THE 
CO~!YWHERE YOUR PROPERTY IS LOCATED. __ _ 

•~****** LRO WUA.27. 6D409 DIGIT- 4BB 
Please Respond By: 

Snohomish , WA 98296 05/J.4/2013. 

LOCAL RECORDS OFFICE 

!.ocal Records Office provides a a,py of the QnJy documE"nt that Identifies 
by-z re<;endy nu;orded tr.msfl!:rred tttle Oil the ;,roperty. 

as th• property owner of-

Local Records Office pra-iide:f a property ;:rof\!a where you can find the prooerty address, owner"$ na.me, comparable vah1e.s, and 
legal d esa-lptla:: or parcet lde ntiflcatlon :numbu, p roperty history, neighborhood demagr.1p/':lcs; public: and ;>rivate schools 
report. 

Recof'da obti:lined throug."l publlc; lr:formatlon show ::i deed W.illS r~orded ln your nam o 
Jndlcat~ ycurownershlp and lnten!st In the specified property below. 

Le.cal Property Address: 

Purchase or Transfer Date: 

Doc Nwmber: 

Sale Amount 

ASsessed va1ue: 

SNOHOMISH COUNTY PUBLIC INFORMATION 

Snohomfsh WA 98296 

2013-03-20 Yu r Bunt:: 

Lct0S-q it: 
N/A Squara het: 

N/A POOi: 

2005 Propi!rty ID: 

N/A Improvements: 

1121SF Use Code: 

N.'A Propec-tyZOne 

on 2013-03-20 wh lch 

$0 

1004 

N/A 

For a complete property proflle and an additional copy the only document t h;at ldQntlfles you as a property owner usually called dttd. 
p llii!:ue detach coupon .ar.d :ctum w ith an $89 procassina: fee ln the envelope prnlllded. You w lll rec.el11e youT dacum11nts and report w ithin 
ll business days. 

Upon ret:elpt of your pro0!s.5ing fee, your req uest will be submitted for documents prcpm1,tlon end revlawed. lf ror ar.y reason your 
request for deed and property profile cannot be ob :;.olncd,. ycur proc;enlnB fe~ wlll be Immediately ~funded. 

LO::AL R.ECORDS OFFICE lS NOT AFFU.IAlED WITH THE CO UNlY !N WHIOI YOUR DEED IS FILED 1N, NOR AFFILIATED W ITH ANY 
GOVERNMENT AGENCIES. THIS OFFER SERVES AS A soucmNG FOR SERVICES ANO NOT TO BE INl'ERPRETED AS SIU. DUE. 'THIS PRODUCT 
OR SERVICE HAS NOT BEi'~ APPROVED DR ENDORSED BY ANY GOVERNM~TAL AGENCY, ANO THIS OFF!i:R IS NOT BEING MADE BY AN 
AGENCY OF GOVERNMENT. THlS lS NOT A Sil t. THIS IS A SOLICITATION YOU ME UNDER NO OBLIGATION TO PAY THE AMOUNT STATED, 
UNLESS YOU ACCE.PTTHIS OFFER. 

• 1'hwcc,t,cc,1-l(-,o,..rma•~•~'raa. l,,Jiff.,.,_, 
olt(lprfh:....,,,llt190Hhn0tl -1lld&. 

Your Phone Numb-=r: '---'---------'---
P!e ase w rite tha PROPERTY 10 NO. On the !ower le.ft corner o f your check. 

LOCAL RECORDS OFF~CS 
1 001 Coopex P t Rd. s wp #1~0 #117 
01YJllp1a, WA 98502 
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CP at 24. 

 

 Underneath the disclaimer was a detachable coupon.  The coupon included a “PROPERTY 

ID NO.,” a reference to the $89 “SERVICE FEE,” a “PLEASE RESPOND BY” date, and 

“CHECK NO.”  CP at 24. 

 The second page of the mailer contained a list of largely irrelevant legal definitions related 

to real property and property ownership.  Near the bottom of the page, a fourth disclaimer read in 

the same type: 

DISCLAIMER: * Local Records Office is not affiliated with any State or the United 

States or the County Records.  Local Records Office is an analysis and retrieval 

firm that uses multiple resources that provide supporting values, deeds, and 

evidence that is used to execute a property reports [sic] and deliver a requested 

deed. 

 

Local Records Office is not affiliated with the county in which your deed is filed 

in, nor affiliated with any government agencies.  This offer serves as a soliciting 

for services and not to be interpreted as bill due. 

 

CP at 25.   

 LRO tracked the total number of mailings, complaints, stop payment requests, and refund 

requests it received, but did not track information as to customer satisfaction with its product.   

 Between June 2012 and February 2016, LRO mailed 256,998 solicitations to Washington 

consumers.  Nine thousand six hundred ninety-five Washington consumers purchased LRO’s 

product, a 3.9 percent response rate.   

 During this time, the State received numerous complaints regarding LRO’s solicitations.  

Numerous government offices, media outlets, and consumer watchdog agencies nationwide 

disseminated consumer alerts regarding LRO’s mailer, many of which characterized the mailer as 

a scam.   
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II. THE LAWSUIT  

 In November 2013, the State filed a lawsuit against LRO and the Romeros, alleging a 

violation of the Consumer Protection Act (CPA).2  Two years later, the State moved for summary 

judgment.  It argued that LRO’s mailer was a deceptive act that created a net impression that it 

was from a government agency or was a bill consumers had to pay.  The State further argued that 

no material issues of fact were in dispute, and that the only disputed issue involved a question of 

law.  The issue was whether LRO’s mailer was unfair or deceptive.  The State requested that LRO 

be enjoined from their allegedly deceptive practices and moved for restitution, civil penalties, and 

attorney fees and costs.   

 LRO filed a cross-motion for partial summary judgment.  It argued that, as a matter of law, 

LRO’s mailer was not a bill and was not deceptive in that regard; neither LRO’s envelope nor 

mailer as a whole resembled a mailing from a government agency or title company; and, that the 

disclaimers LRO used were sufficient to counter any net impression that the mailer was a bill or 

from a government agency or title company.   

 The State supported its motion with 25 declarations from Washington consumers who 

received LRO’s mailer.  Some consumers stated that the timing of the mailer coupled with the 

“official looking” envelope and the Olympia address made it seem like it demanded attention and 

came from a government organization.  CP at 625.  Some stated that, upon receiving the mailer, 

they believed there was a problem with their property transaction.  Others believed the mailer 

either came from a government agency or was a bill.  Some believed that the sender would penalize 

them for failing to pay $89.  Consumers also stated that the “respond by” date created a sense of 

urgency to comply.  Even after reading the mailer and its disclaimers in full, some believed the 

                                                           
2 Ch. 19.86 RCW. 
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mailer was suspicious, and that LRO was attempting to mislead or deceive homeowners.  Others 

declared that only after paying and receiving a “very unofficial looking property profile” from 

LRO did they realize they were “scammed” and they asked for a refund.  CP at 635, 638, 649.   

 The State also submitted evidence that deeds were typically one to two pages in length, 

and that, by law, the Auditor’s Office charged nominal amounts for certified and non-certified 

copies of deeds.3  It also submitted evidence that companies such as HouseFax.com offered 

detailed property profile reports for free and charged $19 thereafter for additional reports.   

 Additionally, the State submitted evidence of enforcement actions or settlements multiple 

other states entered into with LRO regarding the same or similar deceptive conduct.  It also 

submitted evidence that in 2011, Romero voluntarily surrendered his California real estate license 

to settle an action by the California Department of Real Estate which alleged “misrepresentations” 

and “fraud and/or dishonest dealing[s]” with consumers.  CP at 415. 

 Both parties supported their motions with their respective experts’ reports and deposition 

testimony.  The State retained Dr. Anthony Pratkanis, a psychology professor at the University of 

California, Santa Cruz.  Pratkanis taught courses in social psychology, research methods, 

consumer psychology, marketing management, and buyer behavior.  His primary area of research 

and study involved social influence and belief formation, including deceptive advertising and sales 

practices.  He published numerous books and articles on these topics.   

 Pratkanis reviewed the consumer declarations and complaints, consumer alerts from 

various government authorities, LRO’s mailer, and LRO’s response rate.  Citing to studies and 

articles, Pratkanis opined that the response rate for LRO’s mailers in Washington was “two to three 

                                                           
3 RCW 36.18.010(2) & (3) (for certified copies, $3.00 for the first page and $1.00 for each page 

thereafter; for non-certified copies, $1.00 per page). 
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times the expected rate of average response for comparable mailers.”  CP at 353.  He noted that 

LRO’s mailer enjoyed a high response rate, even though it failed to use many of the most effective 

methods used in direct mail to increase response rates, “such as offering free gifts and free trials, 

providing money-saving offers, highlighting testimonials concerning the value of the product, and 

featuring prominently money-back guarantees of satisfaction.”  CP at 353.  As to the significance 

of complaint rates, he cited to a number of studies and opined: 

 In general, consumers do not often complain even when dissatisfied with a 

purchase and rarely complain to third parties such as the government. . . .  When 

confronted with a defective service or product, the two most common responses by 

consumers . . . is to (a) do nothing or (b) take private action such as quit purchasing 

the product or engage in negative word of mouth of the product. 

 

CP at 370.   

 Pratkanis opined that LRO engaged in a deceptive sales practice by leading consumers to 

believe they received a bill from a government agency or a title company, or that they needed to 

have a copy of a deed to prove ownership of their home.  In reaching his opinion, Pratkanis used 

established theories, his knowledge of influence tactics, and the science of consumer behaviors 

and social influence.  While he did not conduct an independent survey or focus group, he conducted 

a “social influence analysis” by reviewing the mailer and the influence tactics LRO used.  CP at 

993.  In its response to the State’s motion, LRO objected to Pratkanis’s opinion, arguing that it 

was “demonstrably unscientific” and “not admissible under ER 702.”4  CP at 1009.   

 LRO retained Dr. Albert Bruno, a marketing professor at Santa Clara University.  Bruno 

taught courses in marketing, marketing research, and marketing strategy.  Bruno opined that 

LRO’s response rate was not necessarily an indication of a deceptive marketing strategy.  He 

                                                           
4 The trial court did not explicitly rule on this objection, but seemingly overruled it because it made 

clear in its oral ruling and written order that it considered both parties’ experts’ opinions.   
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further noted that LRO’s complaint rate was “relatively low” and that Pratkanis failed to review 

the complaint rate and refund requests.  CP at 1048.   

 Bruno further opined that LRO’s mailer actually did a poor job of engaging potential 

consumers.  He did not address the composition of LRO’s mailer in his report, but testified during 

his deposition that the mailer had a “flat” effect and that it could be “enhanced.”  CP at 446.  He 

opined that LRO’s complaint rate was significantly lower than would generally be expected for 

such a mailer.   

 In response to why some consumers had to go to their escrow officer for further 

clarification regarding LRO’s mailer, Bruno stated that “it takes all kinds” and that the government 

could not protect against every individual who misinterpreted the mailer.  CP at 893.  He stated, 

“It kind of says a population is made up of very smart people who don’t read, very dumb people 

that can’t read, and people that get confused every second of the day by everything.”  CP at 893.  

Bruno also did not conduct focus groups.  He did not review any consumer complaints or consumer 

alerts in reaching his opinions.   

 The trial court partially granted the State’s motion, denied LRO’s motion, and permanently 

enjoined LRO from engaging in any other deceptive practices.  The court ruled that, as a matter of 

law, LRO’s mailer was unfair and deceptive because it had the capacity to deceive a substantial 

portion of the public.5  It specified that LRO “created the deceptive net impression” that its mailer 

was “from a governmental agency or was a bill that Washington consumers were obligated to 

                                                           
5 LRO sent different versions of its mailer to Washington homeowners.  For example, the original 

mailer stated homeowners could obtain a copy of their deed “FOR UP TO $89.00.”  CP at 10.  

After November 2012, LRO omitted this phrase, and later added the language “FOR A NOMINAL 

FEE.”  CP at 628.  In 2014, LRO also removed the language “RESPOND PROMPTLY” from the 

mailer’s envelope.  CP at 323 n.2.  Later versions of the mailer also added small icons identifying 

payment options.  The trial court applied its ruling to all versions of the mailer. 
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respond to or pay.”  CP at 1182-83.  The court also ruled that the State proved all elements of a 

CPA violation.   

III. CIVIL PENALTIES  

 At a later hearing, the trial court heard argument on civil penalties.  The State argued that 

the court should impose a $10 penalty for each of the mailers sent that did not result in a purchase, 

and $89 for each of the mailers sent that did result in a purchase.  LRO argued that ordering both 

restitution and civil penalties was excessive.   

 Both parties cited to United States v. Reader’s Digest Association, Inc., 662 F.2d 955 (3rd 

Cir. 1981), which outlined five factors that a trial court may use to determine the penalty amount.  

The trial court stated that it would consider the factors, but it was not bound by them.  The court 

noted that the maximum penalty allowed by statute would be roughly $23 million.  

 The trial court imposed a $2,569,980 penalty against LRO.  The court reached that amount 

by assessing a $10 penalty for each of LRO’s 256,998 solicitations mailed to Washington 

consumers between June 2012 and February 2016.  In selecting a single penalty amount for all 

solicitations, the trial court chose not to distinguish between consumers who accepted LRO’s offer 

and those who did not.  The court reasoned that regardless of the outcome, “the unfair and 

deceptive act . . . happened when the Defendants mailed out the mailer.”  RP (Mar. 16, 2016) at 

67.  The court found that LRO did not submit evidence of its inability to pay any imposed penalties, 

and further reasoned: 

This civil penalty will eliminate any benefits derived by the Defendants from their 

deceptive practices, and also will vindicate the authority of the [CPA] to protect 

Washington consumers from unfair and deceptive acts. 

 

 . . . .  

 

[T]he Court also finds that Defendants . . . acted in bad faith. The acts and practices 

described herein were not isolated instances of misjudgment, but rather, an 
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intentional and deliberate practice perpetuated between June 2012 and February 

2016. Defendants’ violations caused substantial injury to the public and as early as 

2013 Defendants were put on notice by Plaintiff that the [LRO] solicitation had the 

capacity to deceive. Defendants nevertheless continued to disseminate thousands 

of solicitations in Washington. 

 

CP at 1308.   

 The trial court entered a judgment for the State and ordered LRO to pay restitution and 

attorney fees and costs, in addition to civil penalties.   

 LRO appeals.   

ANALYSIS 

I. SUMMARY JUDGMENT 

 LRO argues that the trial court erred by granting the State summary judgment by 

concluding, as a matter of law, that its mailer was deceptive and in violation of the CPA because 

it had the capacity to deceive a substantial portion of the public.  We disagree.  

 A. STANDARD OF REVIEW 

We review rulings on motions for summary judgment de novo, engaging in the same 

inquiry as the trial court.  Jones v. Allstate Ins. Co., 146 Wn.2d 291, 300, 45 P.3d 1068 (2002).  

Summary judgment is proper if “the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to a judgment as a matter of law.”  CR 56(c).  

We construe all facts and their reasonable inferences in the light most favorable to the nonmoving 

party.  Jones, 146 Wn.2d at 300. 

 The party moving for summary judgment bears the burden of demonstrating that there is 

no genuine issue of material fact.  Atherton Condo. Apt.-Owners Ass’n Bd. of Dirs. v. Blume Dev. 

Co., 115 Wn.2d 506, 516, 799 P.2d 250 (1990).  “A material fact is one upon which the outcome 
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of the litigation depends in whole or in part.”  Atherton, 115 Wn.2d at 516.  If the moving party 

satisfies its burden, the nonmoving party must present evidence demonstrating that a material fact 

remains in dispute.  Atherton, 115 Wn.2d at 516.  If the nonmoving party fails to demonstrate that 

a material fact remains in dispute, and reasonable persons could reach but one conclusion from all 

the evidence, then summary judgment is proper.  Vallandigham v. Clover Park Sch. Dist. No. 400, 

154 Wn.2d 16, 26, 109 P.3d 805 (2005).   

 Because we examine the case de novo, we “not only review[ ] the decision of the trial 

court[,] but may also determine whether the trial court’s decision can be affirmed on alternate 

grounds.”  Smith v. Stockdale, 166 Wn. App. 557, 563, 271 P.3d 917 (2012). 

 B. THE TRIAL COURT PROPERLY GRANTED THE STATE SUMMARY JUDGMENT 

  1. THE TRIAL COURT APPLIED THE CORRECT STANDARD 

 In this case, the only issue is whether LRO committed an unfair or deceptive act in violation 

of the CPA because its mailer had the capacity to deceive a substantial portion of the public.  LRO 

asserts this issue presents a question of fact.  We disagree, and conclude that the trial court properly 

analyzed the issue as a question of law.6 

 The CPA prohibits “[u]nfair methods of competition and unfair or deceptive acts or 

practices in the conduct of any trade or commerce.”  RCW 19.86.020.  “Where, as here, the 

Attorney General brings a CPA enforcement action on behalf of the State, it must prove (1) an 

unfair or deceptive act or practice[,] (2) occurring in trade or commerce, and (3) public interest 

impact.”  State v. Kaiser, 161 Wn. App. 705, 719, 254 P.3d 850 (2011). 

                                                           
6 The State argues that LRO did not preserve the issue below.  We disagree with the State and 

address whether LRO’s mailer was unfair or deceptive on the merits. 
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This case focuses on the CPA’s element that LRO’s act or practice was unfair or deceptive.    

An act is unfair or deceptive if it “had the capacity to deceive a substantial portion of the public.”  

Panag v. Farmers Ins. Co. of Wash., 166 Wn.2d 27, 47, 204 P.3d 885 (2009).  Thus, the CPA only 

requires the State to show capacity to deceive.  Panag, 166 Wn.2d at 47.  The State is not required 

to prove causation, injury, intent to deceive or actual deception.  Kaiser, 161 Wn. App. at 719.   

 Whether an act is unfair or deceptive under the CPA is a question of law.  State v. 

Mandatory Poster Agency, Inc., 199 Wn. App. 506, 520-22, 398 P.3d 1271, review denied, 189 

Wn.2d 1021 (2017).  Mandatory Poster held that whether an undisputed act had the capacity to 

deceive a substantial portion of the public is a question of law.  199 Wn. App. at 519-20. 

The Washington pattern jury instruction, “Definition—Unfair or Deceptive Act or 

Practice”, is consistent with this interpretation. 6A WASHINGTON PRACTICE: WASHINGTON 

PATTERN JURY INSTRUCTIONS (WPI): CIVIL 310.08, at 43 (6th ed. Supp. 2013).  The comments to 

the instruction state, “Whether an alleged act constitutes an unfair or deceptive act or practice 

covered by the CPA is a question of law that appellate courts review under the de novo standard . 

. .  It is a question of fact whether the defendant committed a specific action or practice.”  WPI 

310.08, cmt. at 43. 

 LRO, citing federal decisions, argues that capacity to deceive is a question of fact.  See 

Giant Food, Inc. v. Fed. Trade Comm’n, 322 F.2d 977, 982 n.12 (D.C. Cir. 1963); Carter Prods. 

Inc., v. Fed. Trade Comm’n, 268 F.2d 461, 496 (9th Cir. 1959).  Washington courts are instructed 

to look to appropriate federal court decisions for guidance when addressing issues involving the 

CPA.  RCW 19.86.920.  But federal court decisions are guiding, not binding, authority.  Panag, 

166 Wn.2d at 47.  And as the State points out, some federal court decisions hold that capacity to 

deceive is a question of law.  See Fed. Trade Comm’n v. Stefanchik, 559 F.3d 924, 929 (9th Cir. 
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2009); Consumer Fin. Port. Bur. v. Gordon, 819 F.3d 1179, 1192-93 (9th Cir. 2016)).  “In the final 

analysis, the interpretation of RCW 19.86.020 is left to the state courts.”  State v. Reader’s Digest 

Ass’n., 81 Wn.2d 259, 275, 501 P.2d 290 (1972).  We determine the issue is one of law, not fact.  

 Accordingly, we conclude that the trial court properly analyzed whether LRO’s mailer had 

the capacity to deceive a substantial portion of the public as a question of law, and we review de 

novo the trial court’s conclusion that LRO’s acts were unfair or deceptive under Washington’s 

CPA. 

  2. LRO’S MAILER HAD THE CAPACITY TO DECEIVE A SUBSTANTIAL PORTION 

   OF THE PUBLIC 

 

 LRO argues that the State failed to establish that LRO’s mailer had the capacity to deceive 

a substantial portion of the public that the mailer was from a government agency.  It argues that 

the State failed to quantify the alleged deception or establish that the mailer would likely deceive 

reasonable consumers.  LRO’s argument flows from the mistaken premise that capacity to deceive 

under the CPA is a question of fact.  Again, the trial court properly analyzed the issue as a question 

of law.  LRO’s arguments therefore misconstrue the CPA and the State’s burden of proof.  LRO’s 

interpretation that the CPA requires the State to show intent to deceive, or to prove actual deceit, 

is incorrect.  We reject as irrelevant LRO’s assertion that, as a factual matter, the mailer was not 

deceptive.  Our sole task is to determine whether, as a matter of law, LRO’s mailer has the capacity 

to deceive a substantial portion of the public.  We conclude that it does. 

   i. LRO’S MAILER CONVEYED A NET IMPRESSION THAT IT WAS FROM A 

    GOVERNMENT AGENCY       

 

The undisputed facts are as follows: LRO sent the mailer in this case to over 200,000 

consumers, generating over 9,000 paid responses.  There is no question that the mailers reached a 

substantial portion of the public.  Numerous consumers complained that they believed the mailer 
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was from a governmental agency or a bill they were required to pay.  In their declarations, the 

consumers stated that the “respond by” date also created a sense of urgency to comply.  Some 

consumers, even after reading the mailer and its disclaimers, felt like LRO attempted to mislead 

homeowners.   

 The State need only show that the act or practice of sending LRO’s mailer “had the capacity 

to deceive a substantial portion of the public.”  Panag, 166 Wn.2d at 47.  The undisputed facts 

establish that LRO sent the mailer to Washington consumers.  As a matter of law, this act or 

practice was deceptive if the mailer contained a representation or omission likely to mislead a 

“reasonable” or “ordinary” consumer.  Panag, 166 Wn.2d at 50 (further noting the implicit 

understanding that what is misrepresented must be of material importance); Kaiser, 161 Wn. App. 

at 719.   

A deceptive act or practice is measured by the “‘net impression’” on a reasonable 

consumer.  Panag, 166 Wn.2d at 50 (quoting Fed. Trade Comm’n v. Cyberspace.Com LLC, 453 

F.3d 1196, 1200 (9th Cir. 2006)).  A communication can be accurate and truthful, yet still be 

deceptive if the “‘net impression’ it conveys” is deceptive.  Panag, 166 Wn.2d at 50 (quoting 

Cyberspace.Com LLC, 453 F.3d at 1200). 

 The State has met this burden.  As the State’s expert testified,7 the mailer in this case 

repeatedly featured the official-sounding name of the sender—“Local Records Office”—and 

contained the prominent banner reading “County Public Information.”  The mailer appeared 

                                                           
7 LRO argues that the State’s expert’s opinions were baseless and inadmissible expert testimony 

regarding whether the mailer was deceptive.  We disagree.  Pratkanis qualified as an expert because 

of his education and experience in social psychology, social influence, and consumer psychology.  

His opinion regarding the mailer’s capacity to deceive and the net impression it conveyed, from a 

consumer’s perspective, was helpful to the trial court in determining whether, as a matter of law, 

it had the capacity to deceive.  See ER 702.   
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governmental in its formatting and language.  It bore a return address of the same city as the seat 

of our state government.  The envelope referenced the United States code.  After reviewing the 

record, we agree that as a matter of law the mailer in this case had the capacity to deceive.  Based 

on the net impression conveyed by the mailer, an ordinary consumer could reasonably have been 

misled to believe it was a government document. 

 LRO argues that the consumer declarations submitted by the State did not establish the 

mailer’s capacity to deceive a substantial portion of the public.  It argues that the declarations only 

showed that consumers who skimmed through the mailer and assumed it was from a government 

agency were not “reasonable” consumers.  Br. of Appellant at 26.  Again, these arguments 

misconstrue the issue at bar as a factual question.  It is not.  Establishing the speed at which so-

called “reasonable” consumers read their mail is not part of the “unfair or deceptive” legal analysis 

under the CPA.  Nor is the State required to establish whether consumers were actually deceived.8  

This argument is irrelevant and falsely premised on LRO’s argument that we are making a factual 

determination.   

 LRO also argues that the State failed to quantify the alleged deception.  Br. of Appellant at 

25-26.  It argues that over 96 percent of the mailer’s recipients did not respond to the mailer and 

that the State received few complaints relative to the number of mailers sent.  Br. of Appellant at 

25.  Again, LRO’s argument misses the point.  Even assuming LRO’s factual assertions are 

accurate, they are irrelevant to whether the State has met its burden under the CPA.  The State is 

not required to prove actual deception nor to quantify the exact number of consumers that were 

deceived.  Kaiser, 161 Wn. App. at 719.   

                                                           
8 Although many of the declarations do demonstrate deception, revealing that many recipients 

believed the mailer was from a government agency and that they were required to pay $89. 
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   ii. LRO’S MAILER CONVEYED A NET IMPRESSION THAT IT WAS A BILL 

 LRO argues that the State failed to establish that LRO’s mailer had the capacity to deceive 

a substantial portion of the public that it was a bill.  LRO asserts that the State did not adequately 

support its assertion that the mailer’s inclusion of personalized information, a reply coupon, and 

the phrase “Please Respond By” were “elements . . . common to bills and not solicitations.”  Br. 

of Appellant at 33.   

Once again, LRO’s argument incorrectly frames the issue on appeal as a factual question 

of evidentiary sufficiency.  As discussed above, whether the mailer had the capacity to deceive is 

a question of law.  Based on the undisputed facts, we conclude that the net impression the mailer 

conveyed had the capacity to deceive.    

 LRO focuses on a few aspects of the mailer to argue that the State failed to prove that the 

mailer looked like a bill.  LRO misconstrues the State’s burden.  As a matter of law, the State only 

needed to show that LRO’s mailer had the capacity to deceive, not that it had “elements common 

to bills and not solicitations.”  Br. of Appellant at 33.  Moreover, LRO’s selective focus on certain 

characteristics is inconsistent with established case law.  Under the CPA, a deceptive act or practice 

is measured by the “‘net impression’” on a reasonable consumer.  Panag, 166 Wn.2d at 50 (quoting 

Cyberspace.Com LLC, 453 F.3d at 1200).   

 The mailer in this case could have been reasonably mistaken for a bill.  The State’s expert 

opined that the mailer mimicked a bill by including: the recipient’s personalized information; reply 

coupon; the frequent presence of the name “Local Records Office”; the banner reading “County 

Public Information”; LRO’s Olympia address; a specified but artificial deadline; and the second 

page of the mailer which was filled with largely irrelevant, but authoritative language.  The expert 

also stated that Romero knew consumers were more inclined to respond if he posted a deadline on 
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the mailer, and opined that $89 for a copy of a deed and property profile was not an accurate 

representation for such documents.  Citing to studies, the expert further opined that the “Please 

Respond” message created a sense of urgency to respond—“rush[ing] the consumer into 

compliance,” CP at 356,—and that such deadlines increased the probability of response.  He 

concluded that, given the mailer’s features, the use of an artificial deadline was a deceptive 

strategy.   

After reviewing the record, we agree.  The particular mailer in this case was deceptive 

because it had the capacity to convince reasonable consumers that it was a bill the consumer had 

to pay.9 

   iii. THE DISCLAIMERS DID NOT CURE THE POTENTIAL FOR DECEPTION 

 Lastly, LRO argues that its “conspicuous” disclaimers countered any of the mailer’s 

misleading impressions.  Br. of Appellant at 35-38.  The State argues that LRO’s disclaimers are 

insufficient to cure the mailers’ capacity for deception.  Again, we agree with the State. 

 Washington and federal courts have recognized that disclosures or disclaimers “do not 

always cure the potential for deception.”  Mandatory Poster, 199 Wn. App. at 523; Panag, 166 

Wn.2d at 50; Cyberspace.Com, 453 F.3d at 1200.  Disclaimers are inadequate unless they are 

“sufficiently prominent and unambiguous to change the apparent meaning of the claims and to 

                                                           
9 LRO also argues that the response rate to the mailer and the “asserted worthlessness” of LRO’s 

product was not a proper basis to find capacity to deceive as a matter of law.  Br of Appellant at 

34-35.  It also argues that the number of complaints or requested refunds did not establish that 

LRO’s product and service was worthless or deceptive.  But LRO does not show that the response 

rate and value of its product provided the basis on which the trial court found a capacity to deceive, 

or the basis on which the court found that the mailer conveyed a net impression it was from a 

governmental agency or was a bill.  Further, the State’s expert’s opinion as to LRO’s “high” 

response rate went to the expert’s opinion that LRO’s mailers were effective, not necessarily to 

the likelihood of consumer deception as LRO contends.   
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leave an accurate impression.”  Removatron Int’l Corp. v. Fed. Trade. Comm’n, 884 F.2d 1489, 

1497 (1st Cir. 1989).  “Anything less is only likely to cause confusion by creating contradictory 

double meanings.”  Removatron, 884 F.2d at 1497. 

 Here, the disclaimer “THIS IS NOT A GOVERNMENT DOCUMENT” on the mailing 

envelope was overshadowed by a boxed and bolded “WARNING” notation regarding mail fraud.  

CP at 22.  It was also overshadowed by the language “IMPORTANT PROPERTY 

INFORMATION” and “RESPOND PROMPTLY” located next to it, near the center of the 

envelope.  CP at 22.  

 Other disclosures were embedded in the body of the mailer and not prominently placed.  

CP at 24-25.  In the top right corner of the mailer, the disclaimer, in all caps but small type, “THIS 

SERVICE TO OBTAIN A COPY OF YOUR DEED OR OTHER RECORD OF TITLE IS NOT 

ASSOCIATED WITH ANY GOVERNMENTAL AGENCY,” was overshadowed by the boxed 

and bolded language, “Please Respond By” and an enlarged and highlighted date.  CP at 24.  

Another disclaimer appeared near the bottom of the mailer.  But that disclaimer was also 

overshadowed by the coupon to remit payment located below it, which also took up one-fourth of 

document space.  Due to its placement and formatting, the disclaimer on the second page of the 

mailer read as though it was part of the list of definitions.   

 Additionally, both experts acknowledged that consumers do not read every word or read 

in detail the content of documents.  As Pratkanis noted in his report, a more effective way of 

correcting misperceptions is to design the mailer in such a way that there is no initial 

misperception.  He also noted, citing to various studies, that text set in all caps was harder to read 

than text in mixed case; thus, a consumer may miss a key word, e.g. “NOT,” which could radically 
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change the meaning of the text.  CP at 360.  Considering the format and placements of the various 

disclaimers, the disclaimers do not cure the potential for deception.10 

 Accordingly, we conclude that, as a matter of law, LRO’s mailer was an unfair or deceptive 

act that had the capacity to deceive a substantial portion of the public.  The trial court properly 

granted the State’s motion for summary judgment.11 

II. CIVIL PENALTIES 

 LRO argues that the trial court abused its discretion by imposing a $10 penalty for each of 

the mailers that consumers did not respond to—the same penalty it imposed for each mailer that 

resulted in a sale.  We disagree.   

 The CPA authorizes civil penalties of up to $2,000 per violation of RCW 19.86.020.  RCW 

19.86.140.  The statute does not limit the possible number of violations to the number of aggrieved 

consumers.  Each deceptive act is a separate violation.  State v. Ralph Williams’ Nw. Chrysler 

Plymouth, Inc., 87 Wn.2d 298, 317, 553 P.2d 423 (1976) (also recognizing the potential for 

                                                           
10 LRO further argues that the First Amendment gives advertisers broad freedom with respect to 

the design and contents of their mailers.  Appellants’ Opening Br. at 32 (“[A]dvertisers have 

significant leeway in content and design and are not required to mimic advertisements the 

government considers typical so that consumers will instantly recognize them as advertisements.”).  

Advertisers’ freedom to design their own advertisements, however, does not grant them the right 

to deceive consumers.  See Friedman v. Rogers, 440 U.S. 1, 9, 99 S. Ct. 887, 59 L. Ed. 2d 100 

(1979) (First Amendment allows regulation of “false, deceptive, and misleading commercial 

speech.”).  The trial court’s determination that the mailer in this case was deceptive did not infringe 

on LRO’s First Amendment rights. 

 
11 LRO additionally assigns error to the trial court’s denial of its cross-motion for partial summary 

judgment because no reasonable trier of fact could conclude that either the text or design of its 

mailer had the capacity to deceive a substantial portion of the public that it was a government 

document or a bill.  Because review is de novo and the only issue in dispute is whether the LRO’s 

mailer was unfair or deceptive, our analysis above addresses this issue.  We conclude that the trial 

court did not err by denying LRO’s cross-motion.  
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multiple violations per consumer).  CPA penalties are valid even if the trial court finds that the 

consumers did not rely on the appellant’s wrongful conduct.  Ralph Williams’, 87 Wn.2d at 317. 

 “We review the trial court’s assessment of civil penalties within the statutory limits [of the 

CPA] for an abuse of discretion.”  Mandatory Poster, 199 Wn. App. at 525.  “An abuse of 

discretion occurs when a decision is ‘manifestly unreasonable, or exercised on untenable grounds, 

or for untenable reasons.’”  Mayer v. Sto Industries, Inc., 156 Wn.2d 677, 684, 132 P.3d 115 (2006) 

(quoting Associated Mortg. Inv’rs v. G.P. Kent Constr. Co., 15 Wn. App. 223, 229, 548 P.2d 558 

(1976)). 

 As they did at the trial court, both parties cite to Reader’s Digest, a federal mass mailing 

case under an analogous consumer protection standard.  662 F.2d at 959-60.  In that case, the 

federal court held that Reader’s Digest committed over 17 million violations, and that each letter 

distributed in the mass mailing constituted a separate violation.  Reader’s Digest, 662 F.2d at 959-

60.  The court identified five factors to consider in determining the appropriate penalty: (1) whether 

defendants acted in good faith, (2) injury to the public, (3) defendant’s ability to pay, (4) desire to 

eliminate any benefits derived by the defendants from the violation at issue, and (5) necessity of 

vindicating the authority of the law enforcement agency.  Reader’s Digest, 662 F.2d at 967. 

 Here, the trial court applied the Reader’s Digest factors to determine civil penalties and 

imposed a $10 penalty for each of the 256,998 mailers sent to Washington consumers.  Finding 

that LRO’s actions were in bad faith and recognizing that there was no evidence of LRO’s inability 

to pay, the trial court explained that the civil penalty would “eliminate any benefits derived by 

[LRO] from their deceptive practices, and also will vindicate the authority of the [CPA] to protect 

Washington consumers from unfair and deceptive acts.”  CP at 1308. 
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 LRO argues that an application of the Reader’s Digest factors does not support the 

imposition of penalties for mailers that were discarded or did not receive a response.  But the 

federal Reader’s Digest factors, while helpful, are not mandatory considerations for Washington 

courts.  Mandatory Poster, 199 Wn. App. at 526.  Instead, the amount of civil penalties assessed 

under the CPA falls within trial courts’ discretionary authority.  See Etheridge v. Hwang, 105 Wn. 

App 447, 459, 20 P.3d 958 (2001).  In this case, the trial court chose to consider the factors and 

explained why it was imposing civil penalties.  LRO does not show why or how the trial court’s 

determination was “manifestly unreasonable,” and thus fails to demonstrate abuse of discretion.  

See Mayer, 156 Wn.2d at 684. 

 Because the mailer was deceptive and because each deceptive act was a separate violation, 

the trial court’s decision was not manifestly unreasonable, or exercised on untenable grounds, or 

for untenable reasons.  Mayer, 156 Wn.2d at 684.  Accordingly, we conclude that the trial court 

did not abuse its discretion in imposing civil penalties for each of the mailers sent, including those 

that did not receive a response. 

III. ATTORNEY FEES ON APPEAL 

 The State requests us to award attorney fees and costs pursuant to RAP 18.1(b).  LRO 

argues that we should decline to award additional fees and costs due to the large judgment the 

State obtained below and because LRO’s appeal raised legitimate issues regarding the trial court’s 

decision.   

 The prevailing party is entitled to attorney fees and costs on appeal if applicable law grants 

to a party the right to recover and that party includes such a request in its opening brief.  RAP 

18.1(a)-(b).  Under RCW 19.86.080(1), we have “discretion to award the prevailing party 

reasonable attorney fees and costs.”  Kaiser, 161 Wn. App. at 726.  Because the State is the 
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prevailing party in this appeal and included its request in its opening brief, we conclude that, in 

compliance with RAP 18.1(d), the State is entitled to an award of reasonable attorney fees and 

costs.  

 We affirm. 

 

 

              

        Melnick, J.  

 

We concur: 
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